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Submission to the NSW Office of Environment and Heritage 

regarding the Aboriginal Cultural Heritage Bill 2018 

Ngalaya Aboriginal Corporation thanks the Office of Environment and Heritage for the 

opportunity to share these views on the draft Aboriginal Cultural Heritage Bill 2018. 

Founded in 1997, Ngalaya is the peak body for First Nations lawyers and law students in 

New South Wales. Ngalaya is operated by a volunteer board of directors. 

Summary  

Maintaining cultural heritage is imperative for maintaining the bonds to First Peoples’ 

continuing culture and identity, dating back to the dreaming. Without these continuing 

practices, there remains only the trauma of colonisation and assimilation.   

The international community recognises cultural heritage as a cornerstone for human rights. 

Article 27 of the Convention on Civil and Political Rights provides: 

In those States in which ethnic, religious or linguistic minorities exist, persons 

belonging to such minorities shall not be denied the right, in community with the other 

members of their group, to enjoy their own culture, to profess and practise their own 

religion, or to use their own language. 

This is reflected within Article 11(2) of the Declaration on the Rights of Indigenous Peoples 

(Declaration), where to protect the rights of Indigenous peoples: 

Indigenous peoples have the right to practice and revitalise their cultural traditions 

and customs. This includes the right to maintain, protect and develop the past, 

present and future manifestations of their culture, such as archaeological and 

historical sites, artefacts, designs, ceremonies, technologies and visual and 

performing arts and literature. 

The Declaration sets the standard for the rights for Indigenous peoples that member nations 

should work to achieve. The Australian government accepted the Declaration in April 2008 

and the Australian Human Rights Commission has promoted the Declaration within 

Australia.  

Currently, New South Wales protects cultural heritage primarily through the National Parks 

and Wildlife Act 1974 (NSW) (NPW Act). A number of Aboriginal and environmental bodies 

have criticised this law for being archaic and emphasising the importance of development 

over preservation. Very few prosecutions have succeeded under the NPW Act and many 

Aboriginal Heritage Impact Permit applications have been approved without adequate 

consultation with traditional custodians. Consequently, many Aboriginal communities have 

lost faith in the NPW Act as a means to protect their heritage. 

The Aboriginal Cultural Heritage Bill 2018 (Bill) is a noteworthy improvement on the NPW 

Act, as it captures important recommendations from environmental and Aboriginal 

stakeholders. 

Nonetheless, the Bill remains to address the following ongoing issues: 

a) The Minister has a wide discretion which merely requires consultation with the 

Aboriginal Cultural Heritage Authority’s (ACH Authority); 

b) There is a lack of information and regulation on how the local Aboriginal Cultural 

Heritage consultation panels (Local Panels) are formed, operated and funded; 
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c) The ownership structure for Aboriginal objects, remains and associated intellectual 

property creates a number of legal issues, including the right for traditional 

custodians to protect their heritage, that have not been properly addressed; 

d) The offences under Part 5 remain the same as they did under the NPW Act and there 

are no corresponding civil law provisions; 

e) The Bill does not address state significant development, or mining and petroleum 

activities, nor does it adequately explain how the corresponding laws of the 

aforementioned groups will protect Aboriginal cultural heritage;  

f) The ACH Authority members can be replaced by the Minister at their discretion; and 

g) Any decision impacted by a member’s conflict of interest will not be affected.  

At this stage, the Bill will not create public confidence within the Aboriginal communities, 

despite making improvements on the NPW Act. This submission analyses the Bill and 

provides recommendations as needed. 

  






















